I. INTRODUCTION
Suppose that you control one of the biggest corporations in the world as the "controlling shareholder-manager." 1 As you approach retirement, a succession plan becomes necessary, and you desire to pass control of the States. 7 Even so, courts have struggled with interpreting the doctrine and the language of the statute, and confusion amongst legal professionals and scholars in Korea persists. This is due, at least in part, to the fact that the corporate opportunity doctrine is regarded as one of the most difficult legal principles in U.S. corporate law and remains open to regular reinterpretation and criticism. 8 This Article will explain the Hyundai Motor Case and attempt to comparatively analyze the corporate opportunity doctrine codified in the new KCC rule.
II. BACKGROUND OF THE CASE AND COURT'S RULING A. The Economic Background
South Korean conglomerates, or 'Chaebols' in Korean, are typically global multinational companies that own numerous international enterprises, where each Chaebol is controlled by a single chairman. 9 The Chaebols' rise, which was supported by various policies favoring large companies and their owners, was tolerated by the Korean populace under the belief that they greatly contributed to the rapid and remarkable growth of the Korean economy. 10 These conglomerates have grown to be very large relative to the size of Korea's overall economy. Samsung Group, the biggest Chaebol, accounted for 13 percent of Korea's GDP in 2011. 11 One of the key characteristics of the Chaebols' business operations is the regular occurrence of related-party transactions amongst affiliated firms. According to a report released by the Korea Fair Trade Commission (the "KFTC") on August 30, 2012, 12 inter-affiliate transactions constitute 13.6 percent of all transactions by congomerates with a "controlling 7. See THE LEGISLATION AND JUDICIARY COMMITTEE, COMMERCIAL ACT PROPOSED AMENDMENT (INTRODUCED BY THE GOVERNMENT) REVIEW REPORT (CORPORATE LAW) 149-155 (2008) [hereinafter REVIEW REPORT]. ROBERT CLARK, CORPORATE LAW ch. 7 (1986) NOW (1996) . Korea, 17 BERKELEY J. INT'L. L. 61, 63 (1999) .
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head," 13 which is 2.5 percent higher than conglomerates without controlling heads. Companies with a higher percentage of equity owned by affiliates, the chairman's relatives, and the second generations of the chairman's family were similarly found to have a relatively higher ratio of inter-affiliate transactions and, in particular, when descendants of the chairman's family owned more than 50 percent of the company's shares, the ratio of inter-affiliate transactions was as high as 56.3 percent. 14 This propensity for inter-affiliated transactions, along with the predatory business expansions made by some Chaebols, has caused the Korean public to become highly skeptical of the 'Chaebol-centric' economic structure of Korea. In their 2012 presidential campaigns, all candidates promised that they would impose reform on the Chaebols and their corporate governance and practices. 15 The opposition leaders went further and contended that Chaebols should be disassembled like Standard Oil and AT&T in the United States and big Japanese conglomerates before World War II. 16 Such an action would wreak havoc on Korea's corporate governance and industrial policies. Corporate governance and finance scholarship and practice will also face new and difficult questions, and will do so in an increasingly globalized business and financial environment. 17 In this Article, we analyze Chaebols from the perspective of corporate law.
B. The Scheme and Background of the Case
The actions taken by Hyundai Motor's controlling shareholder-manager are typical of business practices in Korea in the past decade. Korean conglomerates commonly either split off segments of their affiliates' existing businesses into a separate enterprise or establish a new company altogether to engage in a closely related business, with the chairman's family members acquiring the new company's shares at the time of its establishment or sometime thereafter. 18 Such transactions cannot, with any certainty, be lumped together and presumed to all serve the same purpose (especially considering the limited publicly-available information). How-13. In this context, a "controlling head" means a "natural person" who substantially controls the whole conglomerate pursuant to the standards prescribed by the Enforcement Decree of the Monopoly Regulations and Fair Trade Act of Korea.
14. KFTC REPORT, supra note 12, at 8. Although activist shareholders have frequently asserted that the conglomerate transactions are really veiled appropriations of corporate opportunities, there are relatively few cases in which suit has been filed and a court has had the opportunity to examine the transaction and apply corporation law. This can be partially explained by Korea's unique legal system and culture. More fundamental explanations are (i) the lack of a specific and explicit regulation governing the corporate opportunity doctrine in Korea's civil law system, and (ii) the fact that, despite the doctrine's basis in director duty of loyalty under KCC Article 382-3, 20 there is insufficient precedent or other legal underpinnings to convincingly apply the corporate opportunity doctrine to inter-affiliate transactions. Despite these circumstances, one Korean court recently took a remarkable step toward strengthening the corporate opportunity doctrine. Below, we discuss the court's ruling in the Hyundai Motor Shareholder Derivative Suit ("Hyundai Motor Case").
C. The Case and Court's Ruling 21
The plaintiffs in the case against Hyundai Motor are the civic group Solidarity for Economic Reform and minority shareholders of Hyundai Motor. The defendants are Chung Mongkoo, Hyundai Motor's CEO and head of Hyundai Motor Group, and Kim Dongjin, President of Hyundai Motor. According to the court ruling, the facts of the case are as follows: 22 19. SHARE TRANSACTION REPORT, supra note 3, at 11. According to the report, 'appropriation of corporate opportunity' has been found in nearly all conglomerates, and it has been widely used as a tool for illegal succession taking advantage of loopholes in the KCC and the Korean tax act. The report has been updated four times between its first publication and November 2012. [6] [7] [8] [9] [10] [11] [42] [43] [44] 46 Michigan Journal of Private Equity & Venture Capital Law [Vol. 3:41 Hyundai Glovis, a company specializing in the distribution service business, was established to unify and combine Hyundai Motor Group's distribution services. At the time of Hyundai Glovis's establishment, its shareholders were Chung Mongkoo (40%) and his eldest son Chung Uiseon (60% Numerous issues were raised in the litigation. Among them, the plaintiffs argued that the directors of Hyundai Motor had usurped a corporate opportunity, stating: (i) Transportation or distribution services including transportation broker service that Hyundai Glovis is engaged in, provides essential assistance to Hyundai Motor Group's affiliates. Hyundai Motor's working group has for a long time, been striving to establish an integrated distribution company through share investments by Hyundai Motor Group and its affiliates. (ii) Therefore the distribution service by Hyundai Glovis falls under the scope of business opportunity for Hyundai Motor. (iii) It can be expected that Chung Mongkoo as a controlling shareholder and CEO of Hyundai Motor would have gained enormous benefits by acquiring shares of the integrated distribution company. Furthermore Hyundai Motor's distribution service is one of the most important sectors in the company's scope of business. Therefore, since Hyundai Motor could financially afford to acquire major shares of Hyundai Glovis, such a plan should have been reviewed and reported to the board of directors and measures should have been taken, so that the board of directors could make a resolution for the acquisition of the shares of Hyundai Glovis. At the time this judgment was rendered, the Amended KCC's Article on Prohibition against Appropriation of Company's Opportunities and Assets (discussed infra, Part III) was not in effect. 26 Nevertheless, the court acknowledged that a bar against the appropriation of a corporate opportunity could be derived from concepts already existing in the preamendment KCC: the duty of good manager's due care or duty of loyalty. 27 It then defined the concept of appropriation of corporate opportunity as "a principle that anyone, such as the director or executive member of the company, who has a duty of loyalty shall not unfairly seize the company's opportunity for [his] own benefit, by using his status as a fiduciary and fiduciary relations." 28 However, the court also ruled that the director is not obliged to actively transfer all of the business opportunities of which he or she is aware to the company, since 'business opportunity' is an expansive and vague concept; moreover, the duty of good manager's due care and the duty of loyalty are fiduciary duties owed in conjunction with the performance of corporate activities, not a general duty to take every action potentially beneficial to the company. 29 The court provided a narrow interpretation of the doctrine. In determining whether a director has deprived the company of its expectation profits by violating the duty of loyalty, the analysis of the business opportunity should be restricted to "realistically existing specific business opportunities." 30 In other words, for a business opportunity to have been properly owed to the company, there must have been: (i) an existing, realistic, and specific opportunity for the company, of which it was the subject of specific discussions or advantageous conditions; and (ii) substantial probability that the company would have taken that business opportunity, the reasonable basis for which was derived from the existing company's business judgment and based on factors such as business strategy, business type, financial conditions, business characteristics, investment size, burden of risk, and expected income. When both conditions hold true, then the director has the duty of good manager's due care or duty of loyalty to cause the company to take such business opportunity. Conversely, when, under such circumstances, the director has seized or usurped the company's business opportunity, there exists a violation of duty of good manager's due care or duty of loyalty. [Vol. 3:41 The court ruled that there was an insufficient basis to prove that the market segment entered by Hyundai Glovis was Hyundai Motor's existing, realistic and specific business opportunity. 31 CEO Chung Mongkoo did not, therefore, have a duty of good manager's due care or duty of loyalty to offer Hyundai Motor the opportunity to purchase Hyundai Glovis shares when it was established. 32 Because Chung Mongkoo did not have a duty to do so, he did not unfairly seize or usurp the Hyundai Motor Group's business opportunity. The considerations behind the court's decision were: (i) while Hyundai Glovis's distribution services were related to Hyundai Motor Group's manufacturing and sales, an automobile company does not have to conduct its own distribution or establish a subsidiary for its distribution -this is a business judgment decision and, thus, whether to establish an internal business unit, establish a subsidiary, or outsource it to another company is fundamentally at the discretion of the company's directors' business judgment; (ii) the decision to establish Hyundai Glovis was spurred by the desire to effectively manage the distribution services of all of the Hyundai Motor Group's affiliates, the direct trigger for which was CEO Chung Mongkoo's order; and (iii) 36. The Korean Court has ruled that: where the director is liable for damages from violating laws or articles of associations, or from neglecting duties, then the amount of damages can be limited according to equity in apportionment of damages, which is the ideology of indemnification of damages, taking every circumstance into consideration, including but not limited to, the substance and nature of the business, the type and process of the director's breach of duties, objective circumstances or the extent of the occurrence of the damages, the director's contributions to the company, the director's profit from the breach of duties, lack of organizational system in the company or lack of risk management system. (1) No director shall use any business opportunity of the company which corresponds to any of the following subparagraphs and may be of present or future benefit to the company, for his/her own account or for the account of a third party, without the approval of the board of directors. In such cases, the approval of the board of directors shall be granted with two thirds or more of the total number of directors; 1. A business opportunity which has become known to the director in the course of performing his/her duty, or a business opportunity taking advantage of information of the company; 2. A business opportunity closely related to the business that is being currently conducted or is to be conducted by the company; (2) A director who has violated paragraph (1) and thereby incurred damage to the company and the director who approved the same shall be jointly and severally liable for compensation of the damage; and the benefit earned by the director or a third party from the violation shall be presumed to be the damage suffered by the company.
22.
personal profit from the breach of duties etc. Feb. 25, 2011 (S. Kor.) , at 58-59. Feb. 25, 2011 (S. Kor.) , at 58-59. Whether there were illegal supporting actions to Hyundai Mobis Co., Ltd. and Kia Motors Corporation was also an issue, which is irrelevant to the subject of this article. Id. When considering these issues as well, the damages totaled approximately KRW 185.8 billion, with KRW 82.6 billion of that sum owed by CEO Chung Mongkoo. The legislative process to adopt this corporate opportunity doctrine amendment was controversial. 42 Some felt the legislation was superfluous since the appropriation of a corporate opportunity can be theoretically covered by existing articles of the Code, particularly those related to a director's duty of loyalty (Article 382-3), a director's prohibition against competitive business (Article 397 paragraph 1), or a director's prohibition against self-dealing transactions (Article 398). 43 Others argued that ambiguities in the new legislation could lead to excessive lawsuits, discourage CEOs from pursuing innovative business opportunities, and have negative effects on social welfare. 44 On the other hand, supporters of the legislation pointed to both the practical difficulties of holding directors responsible under the general duty of loyalty and the fact that in Korea many corporate opportunity appropriation cases are not based on directors' prohibited operation of competing businesses or self-dealing transactions. 45 They argued that an explicit provision for the corporate opportunity doctrine was necessary to clarify the substantive and procedural applicability as well as liability for violation. 46 The Korean Ministry of Justice initially announced that the corporate opportunity doctrine would be adopted as a declaratory article, providing that "no director shall use any business opportunity of the company that may be of present or future benefit to the company, for his/her own ac- Favoritism and Corporate Law 51 count or for the account of a third party." 47 Upon submission to the National Assembly, however, the doctrine itself materialized with respect to cases of appropriation arising via self-dealing director transactions, no longer a mere declaratory article. 48 Some members of the National Assembly still argued that a powerful regulation by law was necessary. Six amendments to the bill were proposed, 49 including one that would have expanded the doctrine's applicability to also include major shareholders and related persons and granted a right of intervention in appropriation of corporate opportunity cases similar to that permitted against a director's operation of competitive business (KCC Article 397 paragraph 2). 50 An agreement was eventually reached to insert new Article 397-2, as written above. Such a complicated legislative history is an indication of how sensitive public opinion was to the incorporation of the corporate opportunity doctrine into law. 51 It also reveals that no clear or consistent consensus on the content or legal nature of the corporate opportunity doctrine has been formed yet in Korea. 52 It must be noted that, unlike the U.S., Korea has sought to regulate its conglomerates' so-called "Funneling of Business," 53 the transfer of wealth to controlling shareholders and their related persons by conglomerates' affiliates. As discussed above, major civic groups in Korea have repeatedly opposed such practice as a suspected case of the usurpation of corporate (1) No director shall, without the approval of the board of directors, engage in for his/ her own account or for the account of a third party any transaction in the same line of business of the company or become an unlimited liability member or a director of any other company, the business purposes of which are the same as those of the company. (2) If any director has engaged in a transaction for his/her own account in contravention of paragraph (1), the company and if he/she has made a transaction for the account of a third party, the company may request the pertinent director to transfer any interest accrued therefrom. (3) Rights under paragraph (2) shall be extinct upon the lapse of one year after the date such transaction has been made. [Vol. 3:41 opportunities. This "Funneling of Business" practice likely heavily influenced Korea's adoption of Article 372-2. This proposition is reflected in the Legislation and Judiciary Committee's Review Report on the proposed amendment of the KCC submitted to the National Assembly. 54 The Review Report points to the Hyundai Motor Case, stating that "[r]ecently a number of representative directors or controlling shareholders have usurped business opportunities to reinforce their control over the company or transfer their management control. However [,] it is difficult to regulate these transactions through existing regulations such as duty of loyalty or prohibition against self-dealing transactions by directors." 55 According to the Review Report, in order to regulate these types of transactions, a provision incorporating the corporate opportunity doctrine is needed.
IV. THE U.S. LAW
Because the origins of the corporate opportunity doctrine can be traced back to case law developed under the United States legal regime, a study of Korean Commercial Code Article 397-2 and the concept of a "business opportunity" thereunder logically begins with a survey of the U.S. doctrine. This is especially true considering that the Korean doctrine is understood to have adopted the American Law Institute's defining principles on the corporate opportunity doctrine. 56 Consequently, preceding our analysis of Korean Commercial Code Article 397-2, this section provides a look at the history and formulation of the corporate opportunity doctrine in the United States. The state of Delaware is the dominant jurisdiction for corporations in the United States; 57 as such, the focus is on the development of Delaware case law.
A. History of the Corporate Opportunity Doctrine in the United States
The classic statement of the corporate opportunity doctrine is set forth in Guth v. Loft, 58 a case decided in 1939 by the Delaware Supreme Court (discussed further below). The doctrine is a logical extension of the duty of loyalty, one of the oldest and most basic fiduciary principles. 59 The fiduciary duty of loyalty embodies the general principle that one who undertakes to act on behalf of another must not place his own interests ahead of the interests of his principal, 60 a concept that can be traced back more 54. REVIEW REPORT, supra note 7, 150-51. than eight centuries and is found in many of the earliest written codes of law. 61 While the duty of loyalty can be stated succinctly and is a foundational principle in many areas of law, applying the principle to a set of facts has often proven to be complicated and controversial-a challenge that has been especially true of the corporate opportunity doctrine. The opinions in Guth and subsequent corporate opportunity cases reveal a judiciary that has struggled to create a standard for the straightforward application of doctrine to facts and, in the process, has created a complex body of tests, factors, and case law precedent. Before exploring the path that the doctrine has taken through judicial inquiry and analysis over the past 70 years, however, it is helpful to understand its basic framework. The simplified illustration below shows the basic steps to consider when determining whether taking a business opportunity may constitute a breach of the corporate opportunity doctrine under U.S. law:
B. The Evolution of Case Law
Application of the corporate opportunity doctrine in Delaware generally begins with a statement of the doctrine from Guth v. Loft. 62 In Guth, the president and director of Loft Incorporated (a candy, syrup and foods manufacturer) acquired a controlling interest in the Pepsi-Cola Corporation and began secretly using the resources of Loft to support Pepsi's oper- ations. 63 Loft sued Guth, alleging that Guth had an obligation, as its president and a director, to offer Loft the opportunity to acquire that interest in Pepsi. 64 The court found in favor of Loft, and the Delaware Supreme Court has since stated:
The rule of the Guth case is that when there is presented to a corporate officer a business opportunity which the corporation is financially able to undertake, and which, by its nature, falls into the line of the corporation's business and is of practical advantage to it, or is an opportunity in which the corporation has an actual or expectant interest [(respectively, the "line of business" test and the "interest or expectancy" test)], the officer is prohibited from permitting his self-interest to be brought into conflict with the corporation's interest and may not take the opportunity for himself. 65 The court also observed that the prohibition against corporate officers and directors using their position of trust and confidence to further their private interests is essentially public policy; it is derived from a profound knowledge of human characteristics and is merely one of the manifestations of the general duties of loyalty and good faith. 66 The judiciary itself struggled to apply the Guth rule and to adapt it to factual scenarios, stating "[t]he occasions for the determination of honesty, good faith and loyal conduct are many and varied, and no hard and fast rule can be formulated . . . [t] he standard of loyalty is measured by no fixed scale." 67 The court thus foresaw the application problems that would arise in the following decades.
Johnston v. Greene came before the Delaware Supreme Court 17 years later and presented a more complex set of facts. 68 The director who was offered the relevant opportunity was involved in the management of many similar businesses (each of which plausibly had an interest in the offer) and had received the offer in his individual capacity, rather than as a director of any corporation (the offeror was not aware of his affiliations). 69 Furthermore, the Court found that the key corporation in question had no well-defined "line of business." 70 Although the court stated that it was applying the Guth rule, it focused almost exclusively on the line-of-business test and the fact that the director had received the offer in his per- 
70.
Id. at 921 (This finding allowed the Court to avoid applying the "line of business" test as set forth in Guth, which simply states that an opportunity is presumed to belong to a corporation if the opportunity is one that would logically fall within the "line of business" that the corporation is engaged in. This is an important point because it further highlights the difficulty of developing a rigid framework for applying the corporate opportunity doctrine and the importance of a flexible, fact-based application.).
Fall 2013]
Favoritism and Corporate Law 55 sonal capacity. 71 The court held that, where an officer receives an offer in his individual capacity, a much stricter standard should be applied to determine if the opportunity is one to which the corporation is entitled. 72 In such a scenario, it must be shown that the opportunity is either directly or closely related to the corporation's business, or one to which the corporation has a specific interest or expectancy. 73 The court also repeatedly referenced "fairness" in the analysis, stating that "whether an opportunity is corporate or personal depends on the facts-upon the existence of special circumstances that would make it unfair for the director or officer to take the opportunity for himself. 74 Johnston presented an especially difficult question for the line-of-business test of corporate opportunity, since a finding that the director took a corporate opportunity then raises the challenge of determining to which of the corporations the opportunity would belong, likely pushing the court to employ a fact-based fairness analysis. 75 In the 1971 case of Kaplan v. Fenton, the Delaware Supreme Court identified two additional factors for assessing corporate opportunity appropriation that it found relevant to affirming the Delaware Chancery Court's holding that a director had not usurped a corporate opportunity. 76 In Kaplan, the director purchased shares in a corporation for his own account, but only after (i) a similar offer was rejected by the board of the corporation months before and (ii) the director disclosed the second offer to the CEO of the corporation and asked him whether it should be presented to the entire board (the CEO said that it should not). 77 The Delaware Supreme Court found both of these events to be relevant to their analysis and to their findings that (i) the offer was not one in which the corporation had an interest (as it had been expressly disclaimed), (ii) it was not an opportunity that was essential to the corporation, and (iii) it was not one in which the corporation's resources had been improperly put to use. 78 Science Accessories Corp. v. Summagraphics Corp., decided by the Delaware Supreme Court in 1980, demonstrates the ongoing struggle in the application of the corporate opportunity doctrine, now interpreting the Guth and Johnston standards as a straightforward three-prong analysis: "[An] officer may not seize the opportunity for his own if: (a) the corporation is financially able to undertake it; (b) it is within the corporation's line of business; (c) the corporation is interested in the opportunity." 79 Furthermore, the facts of Science Accessories caused the court to consider the corporate opportunity doctrine alongside a competing public interest, the "policy 'recognized by the courts . . . of safeguarding society's interest in fostering free and vigorous competition in the economic sphere.'" 80 The court, citing the Restatement of Agency, concluded that "while an agent may not put himself in a position antagonistic to his principal, an agent is not thereby prevented from acting in good faith outside his employment even though it may adversely affect his principal's business." 81 Further, an agent may "make arrangements or plans to go into competition with his principal before terminating his agency, provided no unfair acts are committed or injury done his principal." 82 Broz v. Cellular Information Systems later incorporated this balancing act into the corporate opportunity doctrine test itself by adding a fourth prong: does an officer or director create a conflict between his self-interest and the interests of the corporation by taking the opportunity for himself? 83 When applying Broz in a later case, however, the court again emphasized that "no single factor is dispositive," and that "[i]nstead the Court must balance all factors as they apply to a particular case." 84 Broz is also important for its treatment of the requirement that an opportunity be presented to the board before it is usurped (discussed further below).
C. Presentment of Opportunity to the Corporation as a Safe Harbor
In Broz, Robert Broz was a director of Cellular Information Systems (CIS) and also the sole shareholder of RFBC. 85 The suit alleged that, by purchasing a cellular license over a bid by PriCellular (a company that was simultaneously attempting to acquire CIS), Broz and RFBC violated a fiduciary duty to CIS. 86 PriCellular brought suit in the name of CIS, alleging that Broz had usurped a corporate opportunity of CIS and that he had a duty to PriCellular, since they were trying to acquire CIS, even though the opportunity was presented to Broz in his capacity as the owner of RFBC. 87 Broz argued that his duty was to CIS alone, and that CIS was unable to purchase the license because it was undergoing a Chapter 11 reorganization that required it to sell the cellular licenses that it did have. 88 Broz did not take steps to hide the transaction from CIS and discussed the opportunity with a number of CIS officers and directors individually. 89 He took the position that a formal presentation of the 80. Id. (quoting Maryland Metals, Inc. v. Metzner, 382 A.2d 564, 568 (Md. 1978) Favoritism and Corporate Law 57 opportunity to the board was unnecessary because, among other reasons, the company was in no position financially to take advantage of the opportunity. 90 Although the Delaware Chancery Court had held that Broz had usurped an opportunity rightfully belonging to CIS, 91 the Delaware Supreme Court overturned the decision, holding that no single factor is dispositive and that formal presentment to the board is not strictly necessary. 92 The court went on to state, however, that where a director or officer does take the step of formal presentment, he may enjoy the protection of a safe harbor and will be free from the danger of later being found to have usurped an opportunity, since the board has disclaimed it. 93 Cases succeeding Broz have reaffirmed the safe harbor, reiterating that where the corporation had a clear interest in the opportunity, a director or officer who chooses not to formally present the opportunity to the board "acts at his peril, unless he is ultimately able to demonstrate post hoc that the corporation was not deprived of an opportunity in which it had an interest in or a capability of engaging." 94 In Telxon Corp. v. Meyerson, the court clarified that the safe harbor applies only when the opportunity is formally presented to the board of directors; presentment of an opportunity to an individual officer or director of the corporation (in Texlon, the CEO) will not give the presenter the protections of the safe harbor because approving or rejecting a corporate opportunity is a decision that correctly lies with the corporation's board of directors and not individual members of the board. 95 
V. DISCUSSION AND ANALYSIS
A. Corporate Opportunity Doctrine and the "Funneling of Business"
As discussed above, KCC Article 397-2 is recognized as a tool to regulate the so-called "Funneling of Business," which is a practice often used to increase or transfer the wealth of controlling shareholder-managers. However, there are fundamental doubts about whether the corporate opportunity doctrine properly applies to the "Funneling of Business." 96 Whether a company transfers or consigns its existing business activities to a third party, and to whom the activities are transferred or consigned, is a matter of company discretion (i.e., it is a choice of "allocation of business 90 [Vol. 3:41 activities"). 97 It is, therefore, difficult to consider "Funneling of Business" a new corporate opportunity. A true corporate opportunity should be distinguishable from the company's existing business. The "Funneling of Business" is not so much a matter of corporate opportunity, then, as it is a choice between internalizing or outsourcing its existing business; when outsourced, the company must decide how and to whom. In other words, while the recipient of the outsourced business might consider that business to be a corporate opportunity, the act of outsourcing part of an existing business should not itself be seen as a corporate opportunity, since an opportunity that is created by a company's active operation and management of its existing business is not deemed to be a corporate opportunity. 98 To return to the case of Hyundai Motor, the company had been outsourcing its non-core businesses, including distribution, since well before Hyundai Glovis was established. 99 The distribution business was previously outsourced to Dongsuh Dynasty Co. Ltd. and SungWoo Corporation. 100 The efficiency and customer service issues that characterized those business arrangements led the management of Hyundai Motor to conclude that it was necessary to establish an affiliate of its own to specialize in distribution, and Hyundai Glovis was born. 101 The initial decision to outsource Hyundai Motor's distribution needs to a non-affiliated company is the type of business decision that would come under the protection of the business judgment rule. 102 The business judgment rule 103 would also apply to the decision to internalize a business function or to establish an affiliate to meet the company's business needs. In the Hyundai Motor Case, no questions were raised about the outsourcing of distribution to other companies before the establishment of Hyundai Glovis. However, once Hyundai Motor began to direct that business to a firm controlled by the chairman and his son, civic groups and shareholders vocalized serious con- 98. According to U.S. law, appropriation of corporate opportunity is limited to external opportunities, that is, opportunities created by third parties or that arise from the company's existing business. It does not apply to an opportunity created by a company's active conduct using its existing business. See Broz, 673 A.2d at 155 (Del. 1996). However, since KCC Article 397-2 contains a broad definition of corporate opportunity, there is a strong argument that, in Korea, Article 397-2 can be applied to the "Funneling of Business" concept, as it was in the Hyundai Motor Case. Chun, supra note 51, at 200; Koo, supra note 42, at 125. cerns. 104 Thus, the point of contention regarding the "Funneling of Business" in Korea is not the funneling itself, but to whom the business is funneled and whether it is done on terms that are fair and negotiated at arm's length. As described above, a company's existing business and the opportunities related to that existing business could be corporate opportunities for a third party, but they are not "corporate opportunities" for that company itself. In Korea, cases that are scrutinized as potential "Funneling of Business" cases might involve (i) issues regarding the scope of applicability of the prohibition on self-dealing transactions from the perspective of corporate law, 105 (ii) issues regarding the wealth acquired by controlling shareholders through "Funneling of Business" from the perspective of tax law, or (iii) illegal supporting actions from the perspective of antitrust law.
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It is appropriate, then, to resolve these issues under those applicable areas of law. First, the KCC, amended as of April 14, 2011, tightened its regulations on self-dealing transactions. 106 Not only are transactions between a director and the company regulated, but transactions between the company and its major shareholders, their spouses or relatives, and affiliated companies within a certain range, as prescribed by KCC Article 398, are also regulated. Second, per the provisions of the amended Inheritance Tax and Gift Tax Act, for corporations whose total turnover to a speciallyrelated corporation (the "Beneficiary Corporation") is more than 30 percent of all of its turnover, the controlling shareholders, their spouses, and any relatives holding more than 3 percent of company's shares, respectively, are presumed to reap the company's business profits as their own; 104. SHARE TRANSACTION REPORT, supra note 3. This point is made all the more clear by the fact that, according to the Report, nearly all of the cases in which usurpation of corporate opportunity is doubtful turn on mega transactions between a company's existing business and another company in which the controlling shareholders' families have significant shares.
gift tax is then imposed on these profits. 107 Finally, the Monopoly Regulation and Fair Trade Act prohibits "assisting a person with a special interest, or other companies by providing advanced payment, loans, manpower, immovable assets, securities, goods, services, right on intangible properties, etc. thereto, or by transacting under substantially favorable terms therewith[.]" 108 It imposes regulatory measures, such as penalty surcharges and corrective measures, and even criminal punishment for violation of its terms. 109 In conclusion, the "Funneling of Business" concept is fundamentally unrelated to the issue of appropriation of corporate opportunity; insofar as the legislative intention behind KCC Article 397-2 was to address the funneling problem, it has been flawed from its inception.
B. Drawbacks of KCC 397-2
Apart from the issue of whether the new Code provision should even apply to the fact pattern of the Hyundai Motor Case, the doctrine, as adopted, has inherent drawbacks, which we discuss below. 110 1. The Ambiguity of the Meaning of "Corporate Opportunity" KCC Article 397-2 (Prohibition against Appropriation of Company's Opportunities and Assets) specifies business opportunities that directors are prohibited from usurping as follows:
A business opportunity which has become known to the director in the course of performing his/her duty, or a business opportunity taking advantage of information of the company (subparagraph 1); and A business opportunity closely related to the business that is being currently conducted or is to be conducted by the company (subparagraph 2).
Such business opportunities must also have "present or future benefit to the company." It is difficult to determine, however, whether a certain transaction falls under the scope of this definition, since the Code uses abstract terms such as "business opportunity," "future benefit to the company," "business to be conducted by the company," "closely related to," and "taking advantage of." 111 One year after adoption, there is still not sufficient academic analysis or case law precedent that speaks to the corporate opportunity doctrine's specific meaning and requirements under the Code. Even in the U.S., where the corporate opportunity doctrine has developed over decades, no precise definition for these concepts truly exists. Indeed, leading corporate law scholars in the U.S. continue to wrestle with the imprecise nature of the doctrine, despite decades of analysis and case law. 112 In Korea, theoretical attempts to specify business opportunities that cannot be usurped are based on principles of U.S. case law. 113 Most U.S. cases that have recognized a director's liability based on his appropriation of corporate opportunity are either (1) self-dealing transactions in a "vertical" relationship (e.g., where there is a transaction between the director and the company) and the director usurps the corporate opportunity, as in the Guth case, discussed above; or (2) competitive business transactions in a "horizontal" relationship (e.g., where a director's business is in competition with the company's business), as in the Broz case, discussed above. Accordingly, it is difficult to apply the doctrine to a business opportunity without a vertical or horizontal relationship, even in a broad sense (we will refer to this theory as "Theory A"). On the other hand, some argue that the standard applied by the Korean Supreme Court in the Hyundai Motor Case, that is, restricting the scope of business opportunity to "realistically existing specific business opportunities," is reasonable because it relieves businesses' anxiety over the unsettled standard, at least until a clearer application of KCC Article 397-2 is established ("Theory B"). 114 Theory A, the notion that the doctrine is difficult to apply absent a vertical or horizontal relationship, is useful in the sense that it implies that appropriations of corporate opportunity mainly exist where there is a "close relationship" to the business of a corporation because of a "competitive business relationship" or "self-dealing relationship". 115 Nevertheless, it still does not clearly define any standards for determining what a corporate opportunity is. 116 Theory B is criticized on the basis that, since the 111. Of course, subparagraph 1 seems to be clearer, in that it can be read as information obtained at company's costs. The text of subparagraph 2, "closely related to the business[,]" however, is a very vague concept.
112. See, e.g., Bainbridge, supra note 62. amended KCC has come into effect, there are no longer grounds to restrict business opportunity to "realistically existing specific business opportunities." The standard that the Korean Supreme Court applied in the Hyundai Motor Case was only reasonable, the argument goes, since at the time of the judgment there was no explicit provision governing corporate opportunity; business opportunity could be derived only from a director's duty of loyalty. 117 Therefore, as there is no distinct standard under the law (or any accepted theories or case law on the question) as to what constitutes a "corporate opportunity," there is concern that courts could arbitrarily apply the corporate opportunity doctrine. 118 Furthermore, the existing ambiguities may not only prevent Article 397-2 from functioning as a standard for future action, but also induce risk aversion, 119 impose unnecessary burdens on companies, and repress entrepreneurial spirit. Corporate opportunity doctrine has the benefit of preventing appropriation of corporate opportunities by directors or fiduciaries, but the drawback of potentially interfering with the establishment of new businesses. 120 found under Article 397-2. Furthermore, the broad nature of corporate opportunity itself should not prevent Article 397-2's use, since to do so would be in contravention of the amendment's aim. KCC art. 397-2. See also Chun, supra note 51, at 179, 181 (explaining that applying Article 397-2 in individual cases is a separate question).
117. Koo, supra note 42, at 125; Chun, supra note 51, at 181; LEE EONJU, KOREA CHAMBER OF COMMERCE AND INDUS., MAIN CONTENTS OF THE AMENDED COMMERCIAL CODE AND BUSINESS ACTIONS 76-77 (2011).
118. KIM, CORPORATE FINANCE AND GOVERNANCE, supra note 18, at 327.
119. According to KCC Article 400 paragraph 2, "A company may, in accordance with its articles of incorporation, absolve the liability of a director under Article 399 with respect to the amount exceeding six times (in cases of outside directors, three times) his/her remuneration (including bonuses and the profit from exercise of stock option) for the latest one year prior to the date of the act or misconduct of the director." KCC art. 400(2). However, the liability of a director is strictly regulated because under KCC Article 397-2 the liability of a director cannot be absolved. KCC art. 397-2. Furthermore, according to KCC Article 397-2 paragraph 2, "[T]he benefit earned by the director or a third party from the violation shall be presumed to be the damage suffered by the company." Id. Because it is presumed (but not deemed), there is still a chance to disprove that fact. Nevertheless, the director has to prove that the company would have had less profit if it had had such an opportunity, a very hard burden for the director to meet. Moreover, according to the Korean Criminal Act Articles 355 and 356, a person "shall be punished by imprisonment for not more than five years or by a fine not exceeding fifteen million won [,] " where "a person who, administering another's business, obtains pecuniary advantage or causes a third person to do so from another in violation of ones [sic] duty, thereby causing loss to such person. " Criminal Code, Act No. 293, Sept. 18, 1953 , arts. 355-56, amended by Act No. 7623, July 29, 2005 . The Supreme Court of Korea broadly interprets "in violation of one's duty" as "including any act that loses trust to a person, from not acting in trust and good faith, which is expected to be done or not to be done, according to the relevant contents, nature, detailed circumstances of the business." Supreme Court [S. Ct.], 94Do902, Sept. 9, 1994 (S. Kor.). Therefore, directors should consider the danger of a criminal penalty resulting from the appropriation of a corporate opportunity. There are discussions in Korea against punishing a director criminally for the act of misappropriation. See Lee Jongsang, A Critical Review on Liability of Director and Crime of Misappropriation, 19 BUS. FIN. L. 44, 44-64 (2006) . 120. CHOI JUNSUN, COMMENTARY, supra note 114, at 124. 
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A balanced solution is required that accounts for both impacts of the doctrine. This is a difficult and nuanced question. Indeed, in the U.S., the courts wrestled with this issue in the 1980s and 1990s in Science Accessories and Broz respectively, ultimately recognizing the public policy interest in allowing free competition. 121 U.S. law employs fiduciary principles to address the issue by allowing agents to plan and develop new enterprises while in the employ of another, so long as the agent acts in good faith and such undertakings do not put the agent in a position antagonistic to his principal. 122 As discussed above, the Broz case incorporated this issue into the corporate opportunity doctrine analysis by adding an element that considers whether the agent's actions create a conflict with the interests of his principle. 123 2. The Meaning of "Director Who Approved" According to KCC Article 397-2 paragraph 2 KCC Article 397-2 paragraph 2 states that "a director who has violated paragraph (1) and thereby incurred damage to the company and the director who approved the same shall be jointly and severally liable for compensation of the damage," and since paragraph 1 states that "in order to use any business opportunity of the company, an approval of the board of directors (by two thirds or more of the total number of directors) is required," it seems to be clear that "a director who has violated paragraph (1)" is a director that usurped corporate opportunity without the approval of the board of directors. But to whom is "director who approved" referring? If there were director approval, then it would mean that, at the very least, there was no breach of paragraph (1). The provisions do not seem to be coherently integrated.
The following are two possible interpretations of the contradicting provisions: (i) the first is that the phrase "director who approved" only applies to directors whose approval has violated their duty of good manager's due care and, as a result, have approved the appropriation of corporate opportunity (Theory I); 124 and (ii) the second is that the phrase refers to a director who gave a personal or de facto approval (which abets, aids, or supports) with a knowledge of the appropriation of corporate opportunity and without the formal approval of the requisite threshold of the board of directors (Theory II). 125 121. See Broz v. Cellular Info Sys., 673 A.2d 148, 157 (Del. 1996) ; Science Accessories Corp. v. Summagraphics Corp., 425 A.2d 957, 962-63 (Del. 1980 ). 122. See Equity Corp. v. Milton, 221 A.2d 494, 497 (Del. 1966 Opportunity and Assets" in the Korean Commercial Code, 660 JUDICIAL OFFICERS 208, 217 (2011). Neither theory fully resolves the contradiction of KCC Article 397-2 paragraph 2. According to Theory I, directors whose approval violated their duty of good manager's due care could be disciplined in accordance with a violation of the duty of good manager's due care itself, so that there is not really a need to provide an independent means via Article 397-2. Furthermore, it seems unreasonable that a director who actively usurped corporate opportunity and a director who only approved the process should face the same liability. According to Theory II, it seems strange to interpret the "approval" in paragraph 1 and paragraph 2 differently. Furthermore, if a director has usurped a corporate opportunity without the approval of the board of directors, then that director has violated KCC Article 397-2 paragraph 1, and directors who detect such an act must report it to the company and ask for corrective measures according to their inspection 126 or reporting obligations. 127 The legislative intent behind the adoption of KCC Article 397-2 is likely more closely related to Theory I than Theory II, 128 and Theory I is reasonable according to a textual interpretation. Nonetheless, it seems that the phrase "director who approved" in KCC Article 397-2 paragraph 2 ought to be deleted, and directors who did not usurp a corporate opportunity should be liable only for violating their duty of good manager's due care. 129 
Liability of Approving Directors
Where a director pursues a corporate opportunity in the manner contemplated in Article 397-2 (i.e. the opportunity is reported to and ap-proved by the board of directors) and the other directors approve that pursuit in violation of their duty of good manager's due care, it is counterintuitive for the pursuing director to face liability for his actions. According to the U.S. Model Business Corporation Act § 8.70, Business Opportunities, (a) A director's taking advantage, directly or indirectly, of a business opportunity may not be the subject of equitable relief, or give rise to an award of damages or other sanctions against the director, in a proceeding by or in the right of the corporation on the ground that such opportunity should have first been offered to the corporation, if before becoming legally obligated respecting the opportunity the director brings it to the attention of the corporation and: (1) action by qualified directors disclaiming the corporation's interest in the opportunity is taken in compliance with the procedures set forth in section 8.62, as if the decision being made concerned a director's conflicting interest transaction, or (2) shareholders' action disclaiming the corporation's interest in the opportunity is taken in compliance with the procedures set forth in section 8.63, as if the decision being made concerned a director's conflicting interest transaction; except that, rather than making "required disclosure" as defined in section 8.60, in each case the director shall have made prior disclosure to those acting on behalf of the corporation of all material facts concerning the business opportunity that are then known to the director. (b) In any proceeding seeking equitable relief or other remedies based upon an alleged improper taking advantage of a business opportunity by a director, the fact that the director did not employ the procedure described in subsection (a) before taking advantage of the opportunity shall not create an inference that the opportunity should have been first presented to the corporation or alter the burden of proof otherwise applicable to establish that the director breached a duty to the corporation in the circumstances. 130 Nevertheless, many Korean scholars still argue that when the approval of other directors 131 constitutes a violation of the duty of good manager's due care, then the act usurping corporate opportunity is itself illegal, and the director who approved such act in violation of his or her duty of due care shall be held jointly and severally liable for the damage, since such compensation is based on post-benefit correction. 132 It stands to reason that, where a director has reported the corporate opportunity to the company, has provided sufficient information for the board to determine whether to take the opportunity, and has not exerted any improper influence on other directors, such a result is excessive.
Where potential liability may arise despite a person's adherence to protocol, the incentive for a director to pursue or participate in a new business will decrease, leaving only negative effects of the prohibition on appropriation of corporate opportunities. In other words, in practice, most of the business opportunities that are likely to fall under scrutiny will arise from the apt relationships and undertakings of the pursuing director, and, unless the law provides a safe harbor for that director, strict scrutiny is being imposed on the director's entrepreneurial activities, while the action of the board of directors is overlooked. 133 The focus of the corporate opportunity doctrine should instead be on regulating the presentation of corporate opportunities to the board and the independence of their approval process.
Quorum for Resolution by Board of Directors
KCC Article 397-2 requires that a business opportunity that is presented to the board of directors be approved by two thirds of the board. 134 The quorum requirement under this Article is stricter than the general quorum requirement under the KCC, which requires a majority of the directors to be present at the meeting and the affirmative votes of a simple majority of those present. 135 The stricter quorum parameters are specially applied to resolutions approving self-dealing transactions 136 and appropriations of corporate opportunities under the amended KCC. There is no persuasive reason for increasing the quorum threshold for resolutions regarding these two circumstances alone. In the U.S., a director or officer seeking to pursue an opportunity that may belong to the corporation is not required to make any presentation to the board of directors; 137 if such a presentation is made, the board may vote on the matter, but there is no special quorum requirement. The rationale for requiring approval by the board of directors in corporate opportunity cases is to ensure that the company is aware of the potentially beneficial opportunity and may decide whether to forego or pursue the opportunity. This can be accomplished without the stricter quorum and approval requirements. 138 Interestingly, where the board instead considers a resolution to override the statutory prohibition against a director's ability to compete with 133. KIM, CORPORATE FINANCE AND GOVERNANCE, supra note 18, at 326-27.
134. When counting the total number of directors, directors who are willing to use corporate opportunity are excluded. See supra note 131. Such directors have special interest in a resolution by a meeting of the board of directors, so that such director shall not exercise his/ her voting rights thereupon.
135. KCC art. 391(1). ("A resolution of the board of directors shall be adopted in the presence of a majority of directors in office by the affirmative votes of a majority of directors present at the meeting: Provided, that the voting requirement may be increased by the articles of incorporation.").
136. KCC art. 397-2.
137. See Broz v. Cellular Info Sys., 673 A.2d 148, 158 (Del. 1996) .
138. Park, supra note 114, at 250.
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Favoritism and Corporate Law 67 the company (article 397 paragraph 1), the general quorum requirement for resolution by the board of directors is applied, per KCC 391 paragraph 1 (i.e. the majority of the board must be present at the meeting and the affirmative votes of a simple majority of directors present must be obtained). However, the operation of a competing business is much more likely to directly endanger the present, existing business of the company. Indeed, a powerful right of intervention is available in the event of a violation of the prohibition against competitive business, so that stricter liability is actually imposed in that circumstance than in situations of appropriation of corporate opportunity. 139 Therefore, it is inconsistent to increase the quorum threshold for a resolution by the board in the case of an appropriation of a corporate opportunity. 140 Furthermore, the increased affirmative vote requirement has the de facto effect of preventing any operating committees within the board of directors 141 from approving the resolution, often preventing rapid decision-making. 142
Outside Director Liability
The KCC imposes the same liability on both inside and outside directors for appropriation of corporate opportunities. This is questionable logic considering the significant difference between directors who manage the company and outside directors in terms of the accessibility to internal information and the opportunity to divert property or resources of the company. Given these disparities, corporate opportunity regulations applicable to outside directors should be less stringent than those applicable to directors who manage the company on a day-to-day basis. 143 By comparison, the ALI Principles of Corporate Governance in the U.S. applies the "line of business test" to CEOs and the "interest or expectancy test" to outside directors. 144 There are similar arguments in Korea that an outside director's liability should be restricted to those cases involving use of the company's information or assets closely related to current or future business. 145 6. Defense on the Ground of Corporate Inability
As discussed above, a director or officer in the U.S. may take a corporate opportunity without consulting the board when the company is unable 139. KCC art. 397(2).
LEE CHEOLSONG, CORPORATE LAW 730 (20th ed. 2012).
141. According to the KCC, the board of directors may establish committees composed of two or more directors, within the board, as prescribed by the articles of incorporation, and allows the board of directors to delegate its power to the committees (other than as prohibited by law). KCC art. 393-2. to pursue the opportunity (e.g., for financial reasons). In any case, where the corporation is unable to pursue an opportunity, it follows that it cannot establish wrongful appropriation of the opportunity merely by virtue of the fact that it was taken by a director or officer. However, according to KCC Article 397-2, there is no explicit provision setting forth a defense based on corporate inability in Korea. Generally, the reasons for corporate inability are financial, legal (based on articles of association 146 or law), or a refusal to deal with the company by a potential counterparty. There is an ongoing discussion over whether such a defense could be justified by KCC Article 397-2. 147 In many situations it is difficult to determine objectively whether a company is able to pursue an opportunity; an assessment by the board of directors may be needed in order to establish such ability or inability. For example, when (i) there is a short-term shortage in funds that could be overcome with financing, (ii) business objectives are limited by the articles of association but could be resolved by amending the articles, or (iii) there is a way to persuade an objecting third party or regulator to support the transaction, the potential inability may be overcome. When there is an inability that, objectively, cannot be overcome by action of the board, then such a situation should be recognized as a ground for defense, where the burden of proof lies with the director. If such a defense is not recognized, directors may be forced to disclose unnecessary or detrimental information (e.g., that causes the loss of the opportunity), and the corporation must call an otherwise unnecessary meeting of the board. 148 146. According to the Supreme Court of Korea, the "Company's capacity of enjoyment of rights are limited to objects of laws that act as establishment basis for the company and company's articles of association, but an act in the area of company's competence is not limited to the competence stated in the articles of association, but includes direct, indirect necessary acts, and when determining whether it is needed for performing its obligations, it will be judged according to the act's objective nature, not the performer's subjective, specific will." Supreme Court [S. Ct.] , No. 86Daka1349, Sept. 8, 1987 .
147. According to Kim Hongki, Corporate Opportunity, supra note 52, at 117-18, corporate financial inability can be established as a ground for defense; however, according to Park, supra note 114, at 257, a ground for defense should not be allowed to be established by a director's personal determination of inability, in lieu of the board's. Meanwhile, according to Bae Do, A Study on the Corporate Opportunity Doctrine, 21 SOONGSIL UNIV. L. REV. 79, 96 (2009) , when a third party has provided opportunity to a director, but the director refused to provide it to the corporation, then no corporate opportunity is established. On the other hand, according to Kim Hongki, Corporate Opportunity, supra note 52, at 117-18, legal inability or third party refusal cannot be permitted as grounds for a defense, since the taking of a corporate opportunity violates the director's duty of loyalty. Further, according to Kim Jeongho, Doctrine of Corporate Opportunity, supra note 44, at 167, and Lee, Appropriation, supra note 145, at 100, even corporate opportunity that could not have been pursued, as dictated by law or the company's articles of association, must still be provided to the corporation and measures to amend the articles of association or evade those law must be considered. By contrast, according to LEE CHEOLSONG, 2011 COMMENTARY, supra note 132, at 732, since actionable corporate opportunities are limited to existing or future corporate benefit, the corporation's inability to pursue the opportunity should be a judgment factor in determining whether such benefit exists.
148. KIM, CORPORATE FINANCE AND GOVERNANCE, supra note 18, at 327-28. 
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As noted, the KCC approach to corporate inability is currently quite different than the approach under U.S. law. While many aspects of the U.S. corporate opportunity doctrine are imperfect, the safe harbor rule propagated by the Broz and Texlon line of cases is an efficient and practical way to approach the matter of corporate inability. Permitting the director or officer who is pursuing the opportunity to avoid a formal presentation to the board and discussion of corporate inability, while at the same time rewarding him for undertaking such discussions, when appropriate, by protecting him from later liability, properly incentivizes the parties to consider the issues of corporate opportunity and inability, but also allows them to avoid disclosing sensitive information and calling unnecessary meetings, when appropriate.
No Consideration of Conglomerates
In contrast to the U.S., 149 in which cases of corporate opportunity usurpation tend to involve only individual corporations, Korea commonly faces the issue in the context of conglomerates, a highly prevalent corporate structure in the country. When a business opportunity has presented itself and the question of appropriation arises, it can be difficult to determine to which affiliated corporation under the conglomerate the business opportunity truly belonged.
Such a problem surfaces most acutely when a director of one corporation is also a director of another corporation under the same conglomerate. However, since KCC Article 397-2 regulates the appropriation of corporate opportunity both inside a conglomerate and of a third party, this challenge is not limited to circumstances of concurrent directorship. In order to solve this issue of proper ownership of the business opportunity, the opportunity's nature should be evaluated. It should first be considered whether the opportunity can be used together by several corporations. When an opportunity can only be enjoyed by one corporation, then the opportunity should belong to the most appropriate company. If that company chooses not to pursue the opportunity, then it should pass to the next most appropriate company. 150 This argument can only be applied when there is a fixed standard to regulate how to allocate common business op-149. In U.S. cases, nearly all issues regarding appropriation of corporate opportunity pertain to individual corporations. There are not many cases where appropriation between affiliates of conglomerates was concerned apart from Sinclair Oil Corp v. Levien, 280 A.2d 717 (Del. 1971), and Johnston v. Greene, 121 A.2d 919 (Del. 1956 ), which contained a different, but somewhat analogous, fact pattern. See Part IV.B, supra. [Vol. 3:41 portunities between affiliates. In reality, it is very hard to create such a standard. 151 In Korea, in particular, shareholders and corporations are treated as entirely different personalities. The Supreme Court of Korea has ruled that internal transactions between a parent company and its wholly-owned subsidiary are unfair, since it failed to recognize that such transactions do not create agency costs. 152 While focusing on the need for regulation, the legislation of KCC Article 397-2 overlooked the unique conglomerate environment in Korea and left unresolved many unresolved issues particular to those conglomerates.
VI. HOW TO APPROACH FAVORITISM A. Was Tunneling Involved?
Favoring an individual or a company in a commercial transaction should not be per se illegal. Freedom of contract protects our choice of counterparty. The trouble is that interested corporate managers exercise their power to choose the counterparty. What if the personal interest of the manager wrongly affects the choice? Even in such cases, if nobody in the company is worse off after the managerial decision, i.e., if the price was fair, then what is the problem? 153 Let us revisit the Hyundai Motor Case. Hyundai Motor had been outsourcing its distribution services since well before the establishment of Hyundai Glovis and simply shifted its existing outsourced business to a new provider: Hyundai Glovis. From Hyundai Motor's perspective, the only difference is that the new counterparty is an affiliate, the shareholders of which were CEO Chung Mongkoo, director of Hyundai Motor and controlling shareholder of Hyundai Motor Group, and his son. Yet, is it really important to Hyundai Motor who the other party to the transaction is and what corporate governance that other party has? For Hyundai Motor, it seems that only the business terms of the relationship truly matter. For example, let us assume that Apple Inc. ("Apple") decided to change its manufacturer/supplier for a product's display device from Samsung Electronics Co., Ltd. ("Samsung Electronics") to LG Electronics Inc. ("LG Company Act provides a means to address this misallocation, by allowing parties to waive their fiduciary duties through a system of disclosure, negotiation and contract.").
